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EINDING YOUR WAY
THROUGH THE MEDICAL MAZE

IF you ARE like most people, you find the health care system
confusing and intimidating. Doctors in crisp white coats, officious
administrators, insurance companies with forms written in what
appears to be a foreign language, all secem designed to reduce you
to a helpless child. To deal successfully with today’s complex
health system, you must learn how it works and make it work for
you. This means knowing your rights. ‘ '

Until something goes wrong, most of us don’t think about our
rights; fewer still think about how our health and the law inter-
twine every day. Consider the following:

* Your employer asks you to choose between an HMOQO, a PPO,
and an indemnity health insurance plan. You have no idea
what these are or where you can get a clear explanation.

* You were hospitalized and sent home before you felt well.
How can you prevent this from happening in the future?

* Your elderly mother has early signs of Alzheimer's disease.
How can you find out what the government covers?

* You are horrified every time you read about comatose patients
in a vegetative state being kept alive by machines. How can
you prevent this from happening to you!

* You are planning to move out of state. Your doctor refuses to
give you a copy of your medical records. Are you legally enti-
tled to them?

* You had cosmetic surgery to get your nose fixed. The result is
grotesque. The plastic surgeon says it’s not his fault and, be-




2 = The Consumer's Lega! Guide to Today’s Health Care

sides, nobody’s perfect. Do you have a case? How do you fifid a
good malpractice lawyer?

Without resorting to complicated Latin phrases or legalese, The
Consumer’s Legal Guide to Today's Health Care answers these
and hundreds of similar questions. We tell you what your rights
are, how to assert them, and what to do if you need help. Knowing
your rights and standing up for yourself will enable you to protect
your health and, in the bargain, get the best care for your dollar.
Whether you are frustrated by the medical system, have been
injured and don’t know whether to sue, or simply want to be aware
of your rights, The Consumer’s Legal Guide to Today’s Health
Care can put you in control.

The book grew out of our personal experience and professional
expertise. Here are our stories.

Ava Swartz

[ was thirtysomething, in optimum health and pregnant. With an
obstetrician I'd known for years, one who had a voice like Valium
and manner like Dr. Welby, I planned on Lamaze classes, birthing
rooms, and breast-feeding. But eight months later, I lay in a hospi-
tal bed, IVs in both arms, listening to the Dr. Welby look-alike tell
me that my condition was “catastrophic.”

It began somewhere in my sixth month. Without warning, a
steak dinner sent me straight to bed with sharp, shooting abdomi-
nal pain. Indigestion, I thought, not bothering to call the doctor.
But after several more days and sleepless nights of the worst pain
have ever known, I called. “Braxton Hicks contractions, perfectly
normal,” he replied in his most soothing voice. The pain got worse.
By day it made routine tasks almost impossible. At night I lay in
bed gasping for relief, afraid to take an aspirin for fear of harming
the baby. I went back to the doctor. In honeyed tones he gently
talked to me about the fears of first-time, older mothers. Was it all
in my head? Willing to try anything, I dragged myself to a psychol-
ogist, a lovely lady who lived in a loft on a simall, crooked street in
Greenwich Village. Once a week I talked through the pain. I talked
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about my mother, my sister, my family, and my fear of having a
baby. Still the pain continucd. I tried yoga, practiced Lamaze.

After the psychologist diagnosed “psychic pain,” [ marched over
to my obstetrician and demanded a blood test. When it showed
low platelets and elevated liver enzymes, he sent me to an intern-
ist, who suggested mononucleosis or pneumonia and insisted on
taking an X ray. [ wasn't crazy after all. After my platelets dropped
to an alarming level, my doctor insisted I go straight to the hospi-
tal, where he called another internist — this one hypothesized
lupus. A hematologist took a painful bone marrow biopsy from my
hip and grinned. “Well, you don't have leukemia.” An ear, nose,
and throat specialist left his tennis game to treat me for an infected
salivary gland. The one person the good Dr. Welby look- alike
should have called but didn’t was the most obvious choice: a high-
risk-pregnancy specialist.

After becoming progressively weaker, unable to eat, and barely
able to stand, I delivered my daughter by emergency Caesarean
section under general anesthesia in the middle of the night. My
doctor deferred to his partner to perform the surgery. She botched
the job, severing muscles and leaving my stomach deformed and
with an infected scar.

So much for birthing rooms and breast-feeding. Rushed to the
intensive care unit as soon as my daughter was born, I first saw her
days later through a haze of drugs. The miracle of this story is that
she was born healthy, albeit underweight, and continues to be a
delightful little person filled with joy.

As for my condition, it turned out I had HELLP (for hemolysis
elevated low platelets) syndrome, an unusual, but not uncominon,
pregnancy-related syndrome that has been recognized for about
thirty years.

This did not happen at a backwater clinic, but at the renowned
Mount Sinai Hospital in New York City. When I got out of the
hospital, T spent hours in a medical library poring over journals
that described my condition. I consulted with obstetric specialists
in high-risk pregnancy. When I described my symptoms, the major-
ity of them said, without missing a beat, “Oh yes, you had the
HELLP syndrome.” But when I challenged my obstetrician’s part-
ner with this and with the botched surgery, she said, “How dare
you! I saved your life.”
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% OT LONG AGO, a doctor’s word was law. Padents were taught
to {ollow orders, not to ask questions. If somethin
paticnt would no mere suca phys cian than takea beloved relative

i court. Today, high-tech specialists have replaced the fabled fam-
ily doctor who did everything from delivering babies to setting

1
i

broken legs.
Superfi "i'dly, the healch care system appears to be tliing away
from physician omnipotence and toward patient pov’ur Notices of

patients’ flél.;b hang on hospital walls. \’\."{):A,eb demand a grea

role in g}r\aologxcal and obstetrical cere. Medical chtbocks
laud the health benefits of astive rather than passive patients.

I
feaders in the health field publicly extol the importance of
scrving patents. ‘T would like to sze Lospimls bocome true advo-
cates for the inteiests of ‘ms“,ndl patient
president of the American Hospital A

-

:, said Dicle Davidson,
gclation, in Hospital

Scared and often In pain, paticms cnter

t
Stripped of their clothing and identities, they are pricked, prodded,

. ) 1
and told whet to do. Even the definition of patient as “bearing pain
without complaint” reinforces an image of nassivity.

Butit s ‘.n“m you are sicl' J.nd x’ul:t:z’a‘ you need to be

Seven paths
rwith the

« Informed consent

L T e k3 et LR ¥
» Yourright to medical treatment

o Refosal of medical treatment

o Keering your records confldential and conversations with
your coctor private

¢ Your right to sec your own medical records

+ Selecting a bealth professional
. .
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jury during her 1979 lawsuit, “He woke me up, asked how I felt,
and then told me he had given me a complete hysterectomy. I
thought I was having a nightmare.” The jury awarded her $1.2
million.

If the surgeon discovers an unanticipated problem during the
course of an operation, it can be corrected, although there must be
reasonable limits.

The Benefits and Risks
Most people are nervous before an operation or medical treatment.
Knowing the potential risks and anticipated benefits can help calm
your fears — or give you rcason to walk away.

Learning about the benefits is rarely a problem. Doctors gladly
tell you why the treatment is good for you. But risks and side
effects are another story. No area of informed consent arouses such
passion or incites more lawsuits. There is no simple mathematical
formula to govern how much you should know about the risks of
an operation or treatment. A lot depends on the seriousness of the
risk and the likelihood of its occurring. A 1 percent chance of
death or paralysis is serious, A 3 percent chance of a mild stomach-
ache isn’t. '

Courts have ruled that physicians don’t have to tell you about
remote risks, although what this mcans in practical terms varies
from state to state. In one influential case, decided in 1972, nine-
teen-year-old Jerry Canterbury, a clerk-typist for the FBI in Wash-
ington, D.C., saw Dr. William Spence, a neurosurgeon, about his
agonizing back pain. After performing a series of tests, Dr. Spence
recommended surgery for a probable slipped disc. Not wanting to
alarm his patient, Dr. Spence failed to warn Canterbury about the
1 percent chance of paralysis and told Canterbury’s mother that
the risk was no more serious “than with any operation.” Then the
worst happened: Canterbury became paralyzed. In the resulting
Iawsuit, the court said that a doctor must tell his patient about all
serious side effects — cven those with a minimal risk.

As this example tragically illustrates, doctors are not omnipo-
tent fortunetellers. No matter how well you think you know and
trust your physician, the rule is to ask about any procedure. If your
doctor brushes you off or doesn’t have time for your questions, go
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elsewhere. Even if there is only a 1 percent risk of scrious damage,
you don’t want to be that statistic.

On the other hand, many physicians argue that telling patients
about risks that rarely occur might alarm them and scare themi
away. “Trust me, don’t ask me,” they say. The decision not to
disclose certain risks is known as therapeutic privilege. This use
of medical discretion — or medical paternalism — was the norm
and still is in some states. Current legal thinking lmits its usc. A
doctor is neither legally nor ethically justified in withholding in-
formation because he feels the patient might refuse treatment.
Remember: knowledge is power.

Treatment Alternatives
Since one condition can be treated several ways, doctors may
disagree about which is best. Cancers can be treated by chemother-
apy, radiation, or surgery. Anesthesia can be local, spinal, or gen-
eral. More than a dozen methods of birth control are available.
Every option has advantages and disadvantages, and it is your right
to be informed about cach of them, including their risks and bene-
fits. Ask about alternatives to recommended treatment, including
the alternative of doing nothing.

Eleven-year-old Maria Marino and her parents learned this the
hard way. While on vacation in 1980, Maria fell off a snowmobile
and broke her arm. As the court records attest, her parents took
her to a nearby hospital, where Roberto Ballestas, an orthopedic
surgeon, told them he had to operate immediately. When Maria’s
parents said they wanted to go home tc see their family doctor, Dr.
Ballestas told them that any delay might cause permanent nerve
damage. At no time did he tell them of a medically accepted
alternative to surgery — putting the child’s arm in a splint and
letting time heal the break. Maria was left with a metal plate and
two screws in her arm {later removed by her family surgeon), ugly
scars, and the trauma of an unnecessary operation. Her parents
sucd, and the court ruled that the surgeon had failed in his duty to
tell them about the alternative treatment. '

The Probability of Success
This can be tricky. You should know about your doctog’s success
rates as well as your overall chances for a successful result. Al-

ety
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though it takes some nerve, ask your surgeon how many times he
or she has performed an operation and with what success. If the
doctor tells you that an operation is “100 percent effective,” be-
ware. [t ain’t so. Even male sterilization [vasectomy), which is
almost foclprocf, runs a small risk of failure. In one old case, a
cosmetic surgeon who promised to make his female patient a
“model of harmonious perfection” was held liable for breach of
contract when his reconstructive surgery resulted in a repellent
mess.

What to Do with What You've Got

Say you know the surgeon’s success rate, the risks, benefits, and
alternatives. You're not a doctor. How do you evaluate the infor-
mation or know what is the best choice for you? One way is to get
a second medical opinion. Many insurance companics now de-
mand — and pay for — a second opinion before surgery and may
help you locate a doctor who can give it. The Department of
Health and Human Services runs a toll-free second surgical opin-
ion hotline: {800} 638-6833.

‘When Informed Consent Is Not Valid

Informed consent is null if it is given under pressure or if the
patient is hysterical, drunk, or on drugs. In an emergency, consent
is assumed. In most nonemergency situations, there is time to
think about the optioas, to consult family and friends, and to seek
a second opinion. Take advantage of it.

Informed consent is void if the patient is not legally capable of
understanding the nature of the procedure and its risks and conse-
quences. Adults are presumed to have this capacity. (The unigue
problems of informed consent for children are discussed in Chap-
ter 10.) Mentally incapacitated people may or may not be able to
consent to treatment, depending on the nature and severity of their
condition. As a practical matter, but one that has been accepted as
law, close family members are often asked to authorize decisions
to treat — or increasingly, not to treat — an incapacitated relative.
Only rarely is it necessary to get a court order to appoint a relative
as a guardian or conscrvator with the power to make treatment
decisions.
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Consent Forms: Read Before You Sign
Take time to read the consent form before you su,n it. If there is
ever a dispute, your signature can be used as proof that you knew
what was going to happen. But you can still protest. “The signature
on a consent form is not conclusive evidence of informed consent,
particularly if no rcal information was given to the patient,” says
Professor Frank Grad of Columbia Law School.

The consent form should be specific and reflect your discussions
with the doctor. If there is anything in the form that you have
doubts about or that you don't agree with, cross it out or change it.
It's your right. Just be sure to initial any changes you make.

Many hospitals insist that you sign a general consent form when
you enter, which is supposed to protect them against future legal
action and give them the right to treat you as they believe neces-
sary. In reality, these forms are vague an d, unlike the detailed forms
for specific procedures, have limited jegal clout. Evenif you signed
and something goes wrong, you can still go to court. Judges have
found that patients did not have any choice and are, in effect,
coerced into signing.

Although general consent and admissions forms may iad licate
your willingness to have your temperature and blood pressure
taken, they are not binding when questions arise about your con-
sent to specific procedures, such as exploratory surgery. Consent
does not always have to be written. It can be oral or implied by
behavior. For example, 2 man who went to an immunization,
ciinic, rolled up his sleeve, and said, “Go ahead,” could not argue,
later that he did not know what was happening, even though
nothing was in writing. In practice, for procedures other than

o)

minor ones in which the risks are obvious or well known {for

example, taking a blood sample), doctors and hospitals require a
written consent form. If vou are in a hospital and have questions
about the consent form, ask to see the patient representative, an
employee whose job is to deal with patients’ questions. Most
hospitals now have one on staff. Or simply ask for more time to
consider it

Avoid Cost Shock
One question that is not normally considered part of informed
consent but should be is “How much will it cost?” It is not unusual

i
¥
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for a person to go into a state of shock when the bills come. And
they do come— from the hospital, doctors, anesthesiclogists,
pharmacy, and others you never even heard of. Only rarely does
insurance cover all treatment. To aveid cost shock, find out before-
hand approximately how much the total bill will come to.

If there is a disagreement about your medical or hospital bill,
first ask for an explanation. “When a hospital is 11“.'01ved' malke
sure to get an itemized bill and go over it with the adininistrator
or patient representative. Under the American Hospital Associa-
tio3 Patients’ Bill of Rights, t}ﬂis is yom' right,” advises Ila
Rothschild, an attorney with the AHA. If the disagreement cannot
be settled amicably, report the matter to your county medical
board. You can find the number in the white pages of yom tele-
phone directory. If it's not listed, call the American Medical Asso-
ciation, (202) 759-74C3. If the local medical board cannot solve the
problem, your next step is to seek the advice of an attorney. ( ce
Chapter 14 for guldance on finding a law er

Before agreeing to surgery or treatment other than simiple and
relatively harmless procedures, discuss the {ollowing questions
with your doctor:

CHECKLIST: BEFORE AGREEING
TO SURGERY OR MEDICAL TREATMENT

* What is wrong with me? What is my illness or condition?

+ What will happen during my surgery or treatment? What 1s
the name and nature of the treatment?

« ‘What is likely to heppen if I decide not to be treated?

* What are the benefits of the treatment?

* What are the risks and side effects? What is the probabilivy
of their occurring?

* What is the narme of the doctor who will treat mie or perform
the surgery? Flow many times has he or she done it? What
is his or her success rate?

* What is the probabilivy that the treaunent will succeed?

* What alternative treatments are available? What are the

risks and benefits of cach of them!?

How much will it cost?
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I * Finally, ask yourself, Have I had enough time to decide in
an unpressured environment!? .

’

Consent for Medical Research and Experiments

“The history of medical progress is to a large extent the history of
medical experimentation,” writes George Annas, professor of -
health law at Boston University. Without research on people, there
would be no polio vaccine, kidney dialysis, or birth control pill.
Yet mention human experimentation and some see repeats of Dr.
Josef Mengele’s experiments at Auschwitz or the Tuskegee, Ala-
bama, study. In that infamous project, begun in 1932, four hundred
black sharecroppers with syphilis were followed for forty years,
but were never treated or told they had the disease.

As a result of public outrage, the federal government passed
regulations governing the rights of human experimentation sub-
jects. The states mandated additional protections. The most im-
portant safeguard was the creation of institutional review boards
whose job it is to review medical rescarch proposals, judge the
risks and benefits, examine the methodology, and make sure that
the rights of participants are protected.

If you are asked to be a subject of medical research, follow the
rules of informed consent described above. In addition, be sure that

GOty
R 3@4_::.
T e
Lv ”,

+ the research has been approved by an institutional review
board.

» you understand the purpose of the experiment.

* your name will be kept confidential unless you authorize its

use. :
* you know where to turn for assistance in case of side cffects or

unanticipated problems.
« it is clear who pays the cost of treating side effects [it is often
free).

By law, you cannot be penalized for refusing to take part in
medical research. Don't be afraid to say no if you do not want to
participate.
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Your Right to Treatment

In an Emergency Room ]
Under federal law and the law of nearly every stare, if you show up
at an emergency room, the hospital staff must examine you. If it's
an cmergency, or if you're a woman in active labor, the hospital
must treat you and keep you there until your condition has stabi-
lized, to quote federal law. Although the definition of “stabilized”
1s not wholly clear, at the very least, €IIETgEency 100m personnel
cannot legally turn you away because your Blue Cross card is at
home or you don't have health insurance. An Energency room
physician or hospital that refuses to treat a person in need of
imunediate care risks fines from the government, loss of accredita-
tion, and lawsuits.

The first major lawsuit breught under this law designed to pre-
vent paticnt “dumping” involved Dr. Michael Burditt, a Texas
obstetrician/gynecologist. According to court documents, Dr. Bur-
ditt, head of cbstetrics and gynecology at the DeTar Hospital in
Victoria, Texas, refused to admit Rosa Rivera, an indigent wonian
in labor with her sixth child, who had come to the hospital’s
emergency room. When Ms. Rivera arrived, her blood pressure was
dangerously high. Dr. Burditt ordered her transferred by ambulance
to 2 hospital 170 miles away, saying, “Until DeTar Hospital pays
my malpractice insurance, I will pick and choose those patients
that I want to treat.” En route, Ms. Rivera gave birth to a healthy
baby.

The U.S. Department of Health and Human Services {HHS)
charged Dr. Buditt with violating the patient-dumping law. In his
defense, Dr. Burditt argued that Ms. Rivera’s blood pressure was so
high that she could not be treated properly at DeTar Hospital. HHS
fined him $20,000, and Dr. Burditt went to court to appeal the fine.
In 1991, five years after the incident had taken place, a federal
court of appeals upheld the finc.

If you have a medical emergency and someone tries to deny you
entry because you can’t prove you're insured, insist on seeing a
doctor or the hospital’s patient representative if there is one. But
once safely inside, don’t think that a doctor will see you immedi-
ately. Emergency rooms are chaotic, jammed with people who




ON THE JOB

CONTENTS

Protecting Yoursclf 69
Unsafc and Unhealthy Worksites 69
The Officc as a Health and Safety Hazard 70
What to Do If You Work in a Dangerous Place 72
Committees on Occupational Safety and Health 73
Occupational Safety and Health Administration 78
Can You Refuse to Work under Hazardous Conditions? 80

Workers’ Compensation: If You’re Injured 80
What Is Workers’ Compensation? 81
Whols Covered? 83
What [s Covered? 83
Benefits 85 .
Claiming Compensation 87
Beyond Workers’ Compensation: Bringing A Lawsuit 89
Where to Turn for Help 90
Injured Workers Associations 91

If You Become Disabled: Insurance Coverage and
Government Benefits 92
Advance Protection; Disability Insurance 93
Checklist: Buying Disability Insurance 93
Government Coverage of Disabilities 96

The Rights of Disabled People to Work 98
Equal Opportunity Employment Commission 100

Drug Testing of Employees 102
Is It Legal? 102
What to Ask about Your Company’s Drug-testing Program

103




COORDINACION DE HUMANIDADES

PRIBI AL ELTALOBEE TEDIJSDEGENERD
48 » The Consumer's@et@qIﬁmﬁ@.?ﬁ'ﬁqﬁ%'&!ﬁewh@@a

Cd. de 1a Inves”gacion en [Tumanidades

Cd. Universitaria 04510 México, D. F.

APRIL 18, 1986, is a day neither Robin Meyerson nor her hus-
band, Dennis, will ever forget. A New jerscy schoolteacher with a
master’s degree in reading, Mrs. Meyerson was traveling that
morning between the two schools where she taught when a triaxle
dump truck slammed into her car from behind. She ended up ina
hospital with multiple injuries to her neck, head, and back. She
had five operations and for four and 2 half months wore a “halo,” a
device mounted on her shoulders and bolted to her head. She was
thirty-five years old.

Yet Mrs. Meyerson’s injuries were only the beginning of her
misery. When she applied to ‘e school district’s insurance carrier
to collect workers’ compensation, her odyssey of suffering began.
“They paid the medical expenses for the first year and then told us
to go to their doctor for more tests,” says Mr. Meycrson, an accoun-
tant. “Then they said they wanted to find out how bad her injuries
were.” But when the results came back, the insurance company
refused to pay any more. “They said, ‘Sue us,’ "’ says her husband.

Despite this, Mrs. Meyerson continued to see her own neurolo-
gist for treatment. But because the insurance company cut off her

benefits, the hospital refused to treat her further. “She went from
says her husband.

having an injury to having a major injury,”
“Damage to her spine became irreparable.”
In New Jersey, workers’ compensation hearings are held only
~once every three weeks. As a result, cases drag on. And 017;; Mr.
Meyerson estimates that his wife had more than rwenty-two'hear
ings. Finally, after five years, she won her case. But she has yet to
see a penny. The insurance company immediately appealed. Mr.
Meyerson expects that his wife’s case will be decided by the state
supreme court.

Mr. Meyerson estimates that his wife’s medical expenses have
come to more than $350,000. nShe is totally incapacitated,” he
says. “And this was a schoolteacher who spent her life teaching
the gifted and talented.”

As the Meyersons’ story indicates, it is not easy to be compei-
sated if you are injured on the job. Cvery state has enacted a

workers’ compensation law, but benefits are low and claiming
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them can be a tremendous hassle. In seme cascs, a union will go to
bat for you, but this is true only part of the time; to many unions,
job security is more important than job safety. The four out of ve
Americans who are not union members are left pretty much to
their own devices and are relatively vulnerable. '

Nor is it easy to have a dangerous workplace fixed, Although
Congress created the Occupational Safety and Health Administra-
tion in 1970 to get companies to clean up their act, the agency’s
performance has been disappointing. People have been fired for
complaining about working conditions. “When you agree tc take a
job, you give up many of your basic civil rights,” says Jim Moran,
executive director of the Philadelphia Project on Occupational
Safety and Health.

Despite this generally discouraging panorama, you can take
some measures to protect yourself and there are places you can
turn to for help. In this chapter we tell you what to do:

* if you are working in an unsafe or unhealthy workplace.

* if you are injured on the job and plan to claim workers’ com-

pensation.

* if you want to protect yourself beforehand by buying disability

insurance or if you become disabled.

* if your company introduces a drug-testing program, ostensibly

to improve workplace safety.

Protecting Yourself

Unsafe and Unhealthy Worksites
Every year, millions of workers are hurt on the job. A survey by the
U.S. Bureau of Labor Statistics revealed that 6.8 million employees
suffered job-related disabilities or injuries in 1990, the highest
since 1972, when the bureau began collecting statistics. “As a form
of violence, job casualties are statistically at least three times more
serious than street crimes,” writes Ralph Nader.

The Occupational Safety and Health Administration {OSHA] dis-
tinguishes “unsafe” from “unhealthy” working conditions. “Unsafe”
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ras clearly in their best interest and if procedural safeguards to
tect against abuse were followed.

Abortion

: Legality of Abortion

rma McCorvey was an unmarried, pregnant twenty-year-old
:an whose search for an abortion changed the law of the land.
der Texas law, abortion was allowed only to protect the life of 2
gnant woman. Using a pseudonym to protect her anonymity,
. McCorvey sued to have the Texas law declared unconsti-
tonal in a case that worked its way up to the Supreme Court.
‘anuary 1973, well after Ms. McCorvey’s baby was born, the
wreme Court announced its opinion in Roe v. Wade.

1its decision, the Court ruled that abortion is protected under
constitutional right of privacy. During the first trimester —to
ut the thirteenth week of pregnancy — a woman has the right
terminate her pregnancy without any obstacles imposed by
c¢ or local government. After the first trimester, a state or local
ernment can restrict abortion as long as the laws are aimed at
tecting the pregnant woman'’s health — for example, by requir-
that clinics have a hospital backup. Once a fetus is viable, that
tble to live outside the womb, state and local governments can
s laws designed to protect the fetus. They can ban abortions,
ept those necessary to save the life or protect the health of a
gnant woman.

loe v. Wade is probably the most controversial decision in Su-
me Court history. It gave women a new constitutional right,
rturned the law of cvery state, and spawned a right-to-life
vement devoted to making abortion illegal again, Abortion has
ome a critical political issue — sometimes the critical issue —
everything from federal court appointments to local mayor's
es.

“he Supreme Court itself has gradually chipped away at Roe v.
de, upholding the constitutionality of laws that restrict abor-
1. In 1980, it decided that a law cutting off federal funding of
rtions, cven medically necessary ones, for poor women was
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constitutional. In 1989, it uphcld a Missouri law that, among its
other restrictions, prohibited public hospitals from providing abor-
tions. In 1991, it ruled that a federal regulation preventing doctors
who practice family planning in federally funded settings from
discussing abortion with their patients was constitutional.

Many people believe the Supreme Court will overturn Roe v.
Wade. Whether it does or simply continues to erode the 1973
landmark decision, the practical implications for women wanting
to terminate a pregnancy remain the same. Many conservative
state legislatures will pass restrictive laws, secure in the knowl-
edge that federal courts are not likely to strike them down. But
these laws may violate state constitutions. As a result, supporters
of the right to choose will look increasingly to state rather than
federal courts for protection.

Among the issues likely to arise in the future are: Must a hus-
band be told about his wife’s decision to have an abortion? Can he
exercise veto power? Can states make a woman w'ait, say, twenty-
four hours, before getting an abortion? Can states limit abortions
to those performed during the first or early second trimester? Can
governments require doctors, as part of the consent process, to give
women graphic descriptions of abortion designed to scare them

away? These issues will be decided on a case-by-case basis by stat¢

and federal courts and perhaps the Supreme Court.

Where to Turn for He]p
To find out about the law in your state or to get assistance, contact
one of the following organizations:

* National Abortion Federation, {800) 772-9100

* Planned Parenthood offices. If you run into difficulty finding
one, contact the national headquarters, 810 Seventh Avenue,
New York, NY 10019, (212) 541-7800.

» National Abortion Rights Action League, 1101 14th Street,
NW, Washington, DC 20005, {202} 408-4600

* National Women's Law Center, 1616 P Street, NW, Washlng-
ton, DC 20036, (202} 328-5160

¢ American Civil Liberties Union. If you cannot locate a nearby

chapter, contact the ACLU's headquarters, 132 West 43rd

Strect, New York, NY 10036, (212} 944-9800.
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Adolescents

When New York City school chancellor Joseph Fernandez pro-
posed that schools distribute condoms to students without paren-
tal consent, angry opponents charged that he was destroying the
sanctity of the family, fostering immorality, and trying to usurp
the role of parents. Fernandez’s supporters responded that dramatic
solutions were needed to attack the devastation of AIDS, that
distributing condoms promoted safe sex, and that students had a
right to obtain contraceptives without their parents’ knowledge.

Although a closely divided board of education gave Fernandez
the green light, the antagonism that characterized the board’s de-
liberations illustrates the depth of feeling that adolescent sexual-
ity arouses. While everybody agrees that teenage pregnancy is a
national tragedy, there is bitter disagreement about how to prevent
it or what to do when it occurs.

The legal issue can be stated very simply: Do one or both parents
of an adolescent have the right to consent to, or even know about,
their child’s decision to use contraception or have an abortion?
The answer is not so simple. Although the policy of all family
planning organizations and clinics is to involve parents whenever
possible, teenagers often want to keep them in the dark. People on
both sides of the issue are haunted by the dcath of Becky Bell, the
Indiana teenager who couldn’t bring herself to tell her parents she
was pregnant and died during a botched abortion in 1988. The law,
reflecting society’s lack of consensus, varies from state to state and
is subject to rapid change as the composition of courts, particularly -
the Supreme Court, shifts.

The key to understanding the law is to recognize that courts and
legislatures must strike a balance between the rights of adoles-
cents and the rights of their parents. As we point out in Chapter
10, children have constitutional rights, including a right of privacy,
that grow stronger with age until they reach adulthood at eighteen
or twenty-one. Parents have a constitutional right to bring up their
children without government interference. When the rights of the
two conflict, courts and leg1slatures must decide whose should
prevail.

The Supreme Court has established emancipation and maturity
as the points at which the balance tends to shift in favor of adoles-
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cents. As a general rule, when teenagers are emancipated — living
away from home, married, or serving in the military — they can
consent to their own reproductive health care. This is also true if
they are mature enough to understand the risks and benefits of
contraception or to grasp the implications of abortion and its alter-
natives.

Contraception
Under current constitutional law, mature and emancipated minors
can probably obtain over-the-counter contraceptives without their

_parents’ consent or knowledge. Although it did not face the issue

directly, the Supreme Court indicated in 1977 that a state law
requiring parental consent or notification for nonprescription
methods would be unconstitutional.

Whether the same logic would apply to contraceptives that must
be prescribed is unclear. Whether a state or local government could
constitutionally require doctors to obtain the consent of, or to
notify, parents about a daughter’s use of prescription contracep-
tives has not been tested in the courts. The only relevant case, also
decided in 1977, involved Michigan parents who sued a birth con-
trol clinic for allegedly dispensing the Pill to' their teenage daugh-
ter without their knowledge or permission. A federal appeals
court, finding that the daughter’s rights outweighed those of the
parents, ruled that the clinic could keep information about the girl
confidential.

Twenty-four states and the District of Columbia have laws al-
lowing teenagers, usually emancipated or mature ones, to obtain
contraceptives without their parents’ consent, according to a sur-
vey conducted by the Alan Guttmacher Institute, a public policy
group specializing in reproductive health issues. Some of the laws
prohibit notification of parents. Others allow parents to be in-
formed, either before or after the fact.

Abortion

The Supreme Court has returned to the issue of parental consent
and notification for abortion in half a dozen cases beginning in
1976, one indication of the difficulty of writing clear guidelincs.
Although the rules are still somewhat murky and may change
with the next decision of the Court, the current law can be sum-
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arized as follows. Parental consent requirements arc unconsti-
tional. Parental notification requircments are constitutional as
ng as they do not unduly burden access to abortion. While a state
wernment has no obligation to require parental notification, if it
:cides to do so, it must also give a pregnant teenager an opportu-
ty to go to court and ask a judge to authorize an abortion without
:r parents being told. A judge must grant the young woman'’s
quest for an abortion if she is emancipated or mature. Even if she
ils to convince a judge of her maturity, the abortion must be
ithorized if the judge believes it would be in her best interest to
1ve one.

State laws on parental consent and notification are a hodge-
)dge. [n some states, a pregnant teenager can get an abortion on
:r own, without any parental involvement whatsoever. In others,
1e or both parents must be notificd and the pregnant tecnager is
ven the alternative of having the abortion confidentially author-
ed by a judge. In still others, old laws requiring parental consent
‘notification remain on the books, usually unenforced. To learn
i¢ law in your state and obtain assistance if necessary, contact
1e of the organizations listed in the “Where to Turn for Help”
:ction of this chapter.
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Infertility

Eight years ago, my husband and [ decided that we wanted
to have a baby and assumed that when we stopped using
birth control we would get pregnant. However, after two
years it hadn’t happened. My doctor suggested that I take
my temperature every day and keep a chart of my cycle. |
did it for the next five years, and sex for us became timed
around that cycle chart. Not very romantie.

I spent the next two and a half years going to doctors who
were gynecologists and claimed that they also did infertil-
ity. By the fifth year we were doing vaginal inseminations,
which meant that I was racing to the doctor with my hus-
band’s sperm in a jar. That was pretty much what sex had
become for us.

We began to wonder if the dream we shared — to have a
baby — was going to kill our marriage. We did not know
why we were not getting pregnant. No one could give us
any answers or solutions, except to “relax and not think
about it.” By thie sixth year I would cry every time I saw a
‘mother and baby and felt angry and jealous when I saw a
pregnant womarn.

My sense of failure was so strong that [ began to fecl I
must be guilty of something terrible, that I was being pun-
ished, but I did not know for what. That I could not do the
very thing my body was designed to do — conceive and
carry a child — must mean that I was not fully a woman, I
felt. All my other accomplishments in life seemed to fade
into the background in the face of this failure.

When I found this infertility specialist, I felt such relief.
Four months later a miracle occurred — I became pregnant.
My husband and I were ecstatic. At twelve weeks, duringa
routine sonogram, the radiologist informed us that the baby
had died.

My infertility specialist sent me to an in vitro fertiliza-
tion prograin in Los Angeles. We did the GIFT procedure,
and to my surprise, I got pregnant again. But I was one of
the unlucky one or two percent who had an ectopic preg-
nancy.
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After this second loss, we decided to adopt, and now we
have a beautiful baby boy. However, we have decided we
want another child, and we are planning to give GIFT orin
vitro another try. The sced of hope never dies.

— Actress Jo Beth Williams, excerpts from testimony,
Subcommittee on Regulation, Business Opportuni-
ties, and Energy, U.S. House of Representatives,

1989

Infertility affects one out of every twelve couples in the United
States, This translates to 10 million people who are unable to have
a baby after a year of trying — the medical definition of infertility.
A couple may not be able to conceive or, perhaps, it may not be
possible to bring the pregnancy to term.

There are many causcs of infertility. Some are men’s problems,
such as an inability to produce enough sperm or sperm strong
enough to penetrate the ege. Others are women'’s problems, such
as endometriosis or blocked fallopian tubes. Often the difficulty
can be traced to the biology of both partners. Many couples who
delay childbearing until they are in their mid-thirtics or carly
forties find that the woman can get pregnant only with great diffi-
culty, if at all. The biological clock is a reality, and it starts to tick
rapidly when a woman reaches her thirtics.

Finding an Infertility Specialist

Couples desperate for a child are often willing to try anything —
and often do, only to end up with shattered hopes and depleted
savings. To spare yourself emotional, financial, and perhaps physi-
h information as you can beforechand. Inves-
tigate the cause of your infertility and what can be done. Find out
about alternative treatments and their risks, likelihood of success,
and cost. Many books available at libraries and bookstores can tell
you about infertility in nontechnical language. Two organizations

provide excellent information:

cal trauma, get as muc

« RESOLVE, a national network of more than twenty thousand
members and fifty-two chapters, can do everything from giv-
ing you the names of reliable infertility specialists in yourarea

to putting you in touch with other couples. Contact the head-
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quarters at 1310 Broadway, Somerville, MA 02144-1731, {617)
623-0744.

* The American Fertility Society is a professional organization
for doctors and others interested in infertility. It publishes
pamphlets on all aspects of infertility and can refer you to
clinics and doctors who adhere to its standards. It is located at
2140 Eleventh Avenue, Birmingham, AL 35205, (203) 933-
§494.

Since any doctor can hang out a shingle saying “Infertility Spe-
cialist,” look for one who is board certified or board eligible in
reproductive endocrinology and whose practice is devoted largely
to couples with infertility problems.

Diagnosis and Treatment

The standard workup and treatment for infertility can be time-
consuming, cxpensive, and embarrassing. Your bedroom may be-
come a laboratory. Listen to Deborah Gerrity, president of RE-
SOLVE’s Washington, D.C,, chapter.

I have taken my basal body temperature approximately
1,260 times for about forty-five inconsecutive months.
fmaging not being able to maove a muscle in the morning
until you rcach for a thermometer. It is hard to relax and
stop thinking about your infertility when it has to be the
very first thought that enters your waking mind. And that
is the casy part

During the diagnostic phase, T had three endometrial
biopsies, which consist of taking tissue from the inside of
the uterine wall to determine hormone levels, and two
posteoital tests — removal of the cervical mucus to ana-
[yze sperm activity. | have also had two diagnostic laparos-
copies — the navel surgery, done with general anesthesia,
to look at the ovaries, tubes, and uterus. The second of
these surgeries included a hysteroscopy — examination of
the inside of the uterus — and a D and C. Both times I had
minor complications and was forced to take a week off of
work, although the average time for most women is three
to four days. All of that comprised the diagnostic workup.
My diagnousis was unexplained infertility. Medical treat-




things to see if anything will work. We did six mont
artificial insemination by husband, a year ‘o :
treatment, and an attempt at in vitro fertiliz

During the surgery, they found that I'had’
metriosis — growth of the uterine lining:

work to recuperate. e
During this time, my husband was tested;
times and the results came back as normal‘.'ngh: ‘
ing of technology, he recently had a different ty
and was found to have a high percentage of antis
bodies in his semen. As this is a highly controversial dia
nosis and not a well-documented cause of infertility, there
are very few treatments available for us at this time. B
To summarize this to a bare sentence, I have accu
lated a total of ninety-two failures — ninety-two mo
trying with no children to show forit. During those.months
I had three miscarriages, the longest pregnancy lasting’six
' : . 3 DRE o
weeks. The grief and depression that I felt after those losses
changed me as a person. Considering the present state of |
_medical technology and research in infertility, I will prob-
-ably never have a biological offspring. I won't be able..
produce a child who will have my husband'’s smile an -
wonderful eyes. And that thought is devastating to me and .
“my family. S
— Excerpts from testimony, Subcommittee on Regu
" lation, Business Opportunities, and Energy, U.S."
“House of Representatives, 1989 [N

 Standard medical treatment, such as drugs to induce ovulati
or surgery to clear obstructions of the fallopian tubes, succeeds
about two thirds of cases, meaning that two out of three couple
have a pregnancy within eighteen months. When you -asksyour
doctor about the risks of drug treatment, be sure ‘to:discuss the
likelihood of having twins or triplets or an ectopic pregnancyyar

" of bearing a child with birth defects. . e i

If drugs or surgery do not work, in vitro fertilization, artifi-
cial insemination, and surrogate motherhood arc available to
help Mother Nature along. With these reproductive technologies;
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babies can be created in glass dishes and women can give birth to
children who have no genetic relation to them. They make it
possible for a child to have up to five people claiming to be par-
: a perrn donor ‘an ovum {egg) donor, 2 woman providing a
womb*fo gestatlon and a couple rearing the child — and raise
-legal‘and‘ethmal problems that would perplex King Solomon if he

were alive today.

ln Vl’fro Fertilization (IVF)

thn Louise Brown was born in EngIand in 1978, she became
known as the world’s first test-tube baby, although no test tube
was involved. It was the first time that fertilization took place
out31de a woman 's body. Since 1978, more than five thousand IVF

chlldren have been born in the United States. The procedure is

legal, has become standard medical practice, and is offered at
nearly two hundred clinics throughout the country. Here’s how it
works: A woman is given a drug to stimulate the development of
_'several eggs simultaneously, instead of the one that normally de-
‘velops each month. When the eggs are mature, they are removed
by hm needle guided by ultrasound or the surgical procedure
.'laparoscopy The five to seven eggs that are retrieved are placed in
a glass dish {hence the name in vitro, which means “in glass”) and
allowed to mature further for several hours. Then they are mixed
with a man’s sperm. About two days later,. if fertilization has
-,occurred .some —. usually two or three — of the embryos, as they
‘arenow known, are transferred to the woman's uterus. The rest are
frozen and stored for later use if necessary. :

Offshoots of the in vitro method of uniting sperm and egg in-
clude GIFT and ZIFT. In GIFT (gamete intra-fallopian transfer),
the eggs and sperm are mixed and immediately placed in a wom-
‘fallopian tubes, where fertilization is supposed to take place
.naturally.” ZIFT {zygote intra -fallopian transfer), an even newer
'procedure, is like GIFT except that the eggs are fertilized in a
laboratory dish and then inserted into the woman’s fallopian tubes.
The technology is.mind boggling. Ask your doctor about the latest
lopments.

:
i
F
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' The Rxght IVF Clm:c Getting Past the Hype

In vitro fertilization has become big busincess. Some IVF Lluucs
‘hype their product and exaggerate their succes Iat i
"tha ome lawmakers feel border on the fraudy
‘ re d s'perate t0’ have children T
explmtanon and to those who would unfaixl
stated Congressman Ron Wyden in 1989 as he open )
sional subcommittee hearings on IVF clinics. Although federal
legislation to set standards for IVF clinics has been introg uced
they remain unregulated. Only two states, Louisi ;
vania, regulate these clinics,and their main purpos'

giving legal rights to the embryo.
With so little consumer protection offered by state and federal

government, you must be your own watchdog. Before you sign on
w1th any clinic, get as much information as you can about th

CHECKLIST: FINDING AN IVF CLINIC

* Contact RESOLVE or the American Fernhty Socxety for.th

'sornc quite mlsleadmg “The key questmn the bottom line
is ‘Over the past two years, how many women about the
same age and with a similar problem have been treated

Society.
'» Ask about the risks of treatment, part:cularly the likeli- .
hood of multiple embryos, cctopic pregnancy, and bearing a
child with blrth defects.
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* Find out how long the IVF team has worked togethes. “The
b longer a wam has been working together, the better the
o chances of success,” says law professor Alta Charo o, an IVF
expert at the Umvusxty of Wiscensin, “All th‘ngs being

N equal, choose the place with the most experience.”

.} = Get a feeling for how comfortable you are with the tean
You will spend a lot of time with them and share some very
private moments. It's important to have a good fit. Make

~sure you can rcach a team member day or night.

-+ Ask how much it will cost. In vitro ferdilization can be
expensive. The cost runs between $6,000 and $10,000 Der

¢ .f. - attempt. Find out whether IVF is covered by insurance

I T "Although some insurance companies and health mainte-

" nance organizations cover it, most do not. Currently, ten

status——-Aﬂ(ans&s Cal 1formn Connecticut, Hawaii, Iili-
nois, Maryland, Massachuse etts, WNew York, Rhod b.Lli‘ld,
and Texas — have laws requiring insurance com panics to

!
include IVE in the plans chey offer cmplovers. i some
states, cmiployers must provide coverage of [VF wreasment |
as a health benefit to their employees. In others, o 1{:10)’@1’5
are free to decline to offer that coverage. Even if the proce-
- | dureisnotincluded, the clinic may be able to write the bill :
L so that legitimate items, such as laparoscopy, wi 11 bc paid E
] by insurance. Your insuranc cwmpan; or the state insur- i
‘ ance.commussion should have information abour coverage ;

of IVE. !

Unimplan*ed Embrym

‘ durmg, IVE Normally, :111 are mixed rvuh sperm in J e ,Ar;pc ’JI a“‘*‘cix
being fertilized, but only two or three are inscried in a worman's
uterus.or fallopl"-n tubes. The remainder are usuully frozen. If

-another IVF cycle is necessary, they can be thawed and i‘lS""[L‘d.
Profotnd ethical problems arise when the unimplanted ¢ o 'yo.:
are no longer needed. Can they ethically be destroved? Can they be
used for research? Should they be stored indmmwlvz T‘ne-, argu-
ments are similar to those heard in the aborsion debat

Some, including the Catholic church, believe that li‘rﬂ be g,ins at

--'thc: moment of conception and e¢quate the destruction of these
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can ethlcally be ‘used for reseqrch purposcs or-
moment, the fcderal government prolnblts researci :

whose dweree and reproduetwe history became ne
when they wrangled publicly over possession of their.;

Fertility Center of Eastern Tennessee in Knoxville. .
In February 1989 the Davises began dworce proc

‘Before you decide on this procedure consider the ega
thIlS should you dlvorce or dle lee many couples wh

them, those who embark on the financial drain ‘an “‘emotiona




; Try to agrec in advance on the dlspo- )
0s.:The, contract with an IVE clinic should
tmg'forth the couple’s decision on how long to
frozcn and what d1sposmon to make of the cggs

Y _h, S5 Congress Office of Technology Assessment

Y:fhen he Cahforma ”gemus” clinic opened in 1979 there was

: '1‘350 Beverly Road, McLean, VA 22101, {703} 827-
9582 and the American Fertility Society at the address provided




196 = The Consumer’s Legal Guide to Today's Health Care

insemination by husband [AlH), which uscs ‘“'nczl'fl'OﬁT
band, is the most popular, accounting forabout ha ftl"pI{)C(,dLlI(,b
done teday. It wes the procedure Ms. Skelnick used.

In artifictal insemination-combined [AIC), = ..ucly asc.
dure, the husband’s semen is mixed with that of a dom
offering the possibility of the hvsbanu s being the mologlca

The third is artificial insemination by donor {AID), or as it is
increasingly called, therapeutic donor insemination {TDI), which _
: f a third person, usually an anoﬁymous_ donozr. - I
urt decisions held that AID was adultery and that - .1
the resulting children were illegitimate. Today, AID is lawfulin
every state, although legal guestions arise concerning the legifi-
macy of children, parental responsibilities, informed c:oasent,‘_é"ud-_' '
confidentiality of records. ' P

ed proce-
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Legitimacy of Cinldren Boru of Artificia] Insemination
Artificial insemination is so simple that it can be done by a woman
with a turkey baster. Despite its simplicity and 'J.L,CLShlblht_)f,‘_*tllc.":_ S
law defines artificial i'lscwlin'nion as a medical matter. The laws -7 70

of thirty-five states specify that if insemination is done by a doctor -
with a hL sb:md 's consent, the children are the legitimate offspring

of the couple. Although the children of married parents would

pmbamy b(, dccl wed legitimate in any case, it's best to have,a
physician perform the insemination, just to be sure and to avoid. -
future legal headaches '

Bringing Up Baby . .
A lm%aar“ d who consents to his wifes insemination with another
man’s 5 sperm is considered the lcg fr ther of the child, with all the
rigits and responsibilities of f;it'n thood. Fle is no different from a
biclogical father. In case of divorce, h : has the obligation to sup-
port his child and visitation rights if he does not have custody.
Courts go to great lengths to assure that children are part of a
{family and th .11 parents carry out their responsibilicies in bringing
up and supporting the child. This holds true even for nontradi-
tional families that stretch the definition of “parent” to its limits.

Consider the truly bhizarre case of Karin versus Michael/Man-
lene. When she was in her twenties, Morlene tried to shed her
female identity and live like a man. Changing her name to Mi- -




[

Li
©C
LAl

4

e

SIS

C

s

(VR

/‘v’ L
York court

{

W

[

-

hat
N

- ! .
SRt ate
™,

[

v gndad
Tiry.s
wilieal

4

i
[

gy

o
i1

0118
1%

rtifi
CSpP
TGS
1 4l

681
'if,‘.
t}

2

nc
o
¥

PR

1

wt

Libi

d mo
SO

I
1

i
18]
il
A

1

C¢1s-

<

ation

4t
—

1
e

abo

1.
P

RETEY

ot A
U

it

N

-
1

St gy
Lrry s

I

Tralisiy
MEE Y

wedd
24w

a8

L

‘I\.i»
led

5

7
amfiia

LA
]

o

Uarar

TLL

.

h

4
Gy

DS

i

o

S

a

Criigi.

hda

¢
ul

'
r
L

ey
CLl
5

.
<

5
51

s

(.

e

+

4

C

8.1
A4 Lk

g
Ll

L

+

U
£h

8!
RS
|

(91954

15,
D

3

r

L

T
<l

Ladie
PR
)

i}

1,1}'?1 L

b
I
5,

&
i
iy

1

ARG
iyl
e
{839
ericsa

LOWILY

<

i

ity
an
fse
A1

C

[

¢

O

W

t
19




